Interi mDecision #3411
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Deci ded Septenber 16, 1999

U. S. Departnment of Justice
Executive O fice for Immigration Review
Board of I mm gration Appeals

The offense of indecency with a child by exposure pursuant to
section 21.11(a)(2) of the Texas Penal Code Annotated constitutes
sexual abuse of a nminor and is therefore an aggravated felony within
the meaning of section 101(a)(43)(A) of the Immgration and
Nationality Act, 8 U S.C. § 1101(a)(43)(A) (Supp. Il 1996).

Pro Se

Meril ee Fong, Assistant District Counsel, for the Inmgration and
Nat ur al i zati on Service

Before: Board En Banc: DUNNE, Vice Chairman; SClIALABBA, Vice
Chai rman; HElI LMAN, HURW TZ, COLE, MATHON, JONES, GRANT, and
M LLER, Board Menbers. Dissenting Opinions: FILPPU Board
Menber, joined by HOLMES, VILLAGELIU, and MOSCATO, Board
Menmbers. GUENDELSBERGER, Board Menber, joi ned by SCHM DT,
Chai rman; VACCA, and ROSENBERG, Board Menbers.

HEI LMAN, Board Menber:

The Immigration and Naturalization Service appeals a decision of
an I mmgration Judge dated Novenmber 18, 1997, finding that the
Service failed to neet its burden of denobnstrating that the
respondent is renovable under section 237(a)(2)(A)(iii) of the
Immigration and Nationality Act, 8 US.C. § 1227(a)(2)(A) (iii)
(Supp. Il 1996), and term nating renoval proceedings. We will
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sustain the Service' s appeal and remand the record for further
proceedi ngs.

I. 1 SSUE ON APPEAL

The issue is whether the crime of which the respondent was
convicted, indecency with a child by exposure pursuant to section
21.11(a)(2) of the Texas Penal Code Annotated, constitutes sexua
abuse of a mnor or a crinme of violence and is thus an aggravated
fel ony pursuant to sections 101(a)(43)(A) or (F) of the Inmmigration
and Nationality Act, 8 U.S.C. 88 1101(a)(43)(A) or (F) (Supp. |
1996) .

1. FACTS

The respondent was admtted to the United States as a | awful
per manent resident in Septenber 1982. On Decenber 3, 1993, the
respondent was convicted of indecency with a child by exposure, in
violation of section 21.11(a)(2) of the Texas Penal Code Annot at ed,
and was sentenced to 10 years’ inprisonnment. The respondent was
served with a Notice to Appear (Forml-862) on Cctober 16, 1997, and
charged with renmovability as an alien convicted of an aggravated
f el ony.

1. SEXUAL ABUSE OF A M NOR

A.  Relevant Authority

The Texas statute defining the offense of indecency with a child
provi des as foll ows:

A person conmmits an offense if, with a child younger
than 17 years and not his spouse, whether the child
is of the same or opposite sex, he:

(1) engages in sexual contact with the child; or
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(2) exposes his anus or any part of his genitals,
knowi ng the child is present, with intent to arouse
or gratify the sexual desire of any person.

Tex. Penal Code Ann. § 21.11(a) (West 1993). In addition, section
21.11(c) of the Texas Penal Code Annotated states that “[a]n of fense
under Subsection (a)(l1l) is a felony of the second degree and an
of fense under Subsection (a)(2) is a felony of the third degree.”
A conviction under section 21.11(a)(2) carries a prison sentence of
2 to 10 years. Tex. Penal Code Ann. 8§ 12.34(a) (West 1993). The
statute provides for an affirnmative defense to prosecuti on where the
actor “(1) was not nore than three years older than the victim and
of the opposite sex; and (2) did not use duress, force, or a threat
against the victimat the time of the offense.” Tex. Penal Code
Ann. § 21.11(b).

The Texas Penal Code Annotated also lists a separate offense of
i ndecent exposure, which is classified as a nm sdeneanor. Tex. Penal
Code Ann. § 21.08 (West 1993). The difference between the two
provisions is that the m sdeneanor offense involves reckl essness
regardi ng the presence of any person, whereas i ndecency with a child
requi res know edge of the presence of a child. Sawer v. Texas, 655
S.W2d 226, 228 (1983).

The definition of an aggravated felony was revised to include
“sexual abuse of a mnor” by section 321(a)(1l) of the Illegal
Immigration Reform and |Immgrant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-627
(“I' RIRA”). Congress did not provide a definition of sexual abuse
of a mnor in section 101(a)(43)(A) of the Act.

B. Argunments on Appeal

In her decision, the Inmmgration Judge determ ned that the
respondent’s crine did not involve contact with a mnor and
therefore was not sexual abuse of a mninor pursuant to section
101(a)(43)(A) of the Act. On appeal, the Service argues that the
respondent’s offense could be included within either section
101(a)(43)(A), defining sexual abuse of a mnminor, or section
101(a)(43)(F), defining a crinme of violence. The Service contends



I nteri mDecision #3411

that the term*“sexual abuse of a minor” is broad enough to enconpass
i ndecency with a child by exposure.

C. Discussion

We find that the term “sexual abuse of a nminor” enconpasses the
of fense of indecency with a child by exposure under section
21.11(a)(2) of the Texas Penal Code Annotated. Because Congress did
not provide a definition of the term “sexual abuse of a minor,” we
begin our analysis by looking to principles of statutory
construction. It is rudimentary that interpretation of the
statutory | anguage begins with the ternms of the statute itself, and
if those terns, on their face, constitute a plain expression of
congressional intent, they nust be given effect. Chevron U .S A
Inc. v. Natural Resources Defense Council, Inc., 467 U S. 837,
842-43 (1994). \Where Congress’ intent is not plainly expressed, we
then need to deternine a reasonable interpretation of the | anguage
and fill any gap left, either inplicitly or explicitly, by Congress.
Id. at 843-44. The rules of statutory construction dictate that we
take into account the design of the statute as a whole. K Mart
Corp. v. Cartier, Inc., 486 U S. 281, 291 (1988). Mor eover, the
par anount index of congressional intent is the plain nmeaning of the

words used in the statute taken as a whole. |NSv. Cardoza-Fonseca,
480 U. S. 421, 431 (1987). The legislative purpose is presunmed to be
expressed by the ordinary nmeaning of the words used. INS v.

Phi npat hya, 464 U.S. 183, 189 (1984).

Section 101(a)(43)(A) of the Act includes within the definition of
an aggravated felony “nurder, rape, or sexual abuse of a mnor.”
Prior to enactnent of the Il RIRA, section 101(a)(43)(A was |limted
to murder. The terns rape and sexual abuse of a minor were added in
an expansion of the definition of what constitutes an aggravated
felony and an overall increase in the severity of the consequences
for aliens convicted of crines. See, e.qg., |IR RA 88 301(b), 110
Stat. at 3009-575 (codified as section 212(a)(9)(A) (i) of the Act,
8 U S . C 8§ 1182(a)(9) (A (i) (Supp. Il 1996), and providing for the
permanent inadnmissibility of an alien convicted of an aggravated
fel ony who has been previously ordered renmoved either under section

235(b) (1) of the Act, 8 U . S.C. § 1225(b)(1) (Supp. Il 1996), or at
the end of proceedings under section 240 of the Act, 8 U S. C
§ 1229a (Supp. Il 1996)); 303, 110 Stat. at 3009-585 (codified as
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section 236(c) of the Act, 8 U S.C. 8§ 1226(c) (Supp. Il 1996), and
relating to the mandatory detention of crimnal aliens); 304(b), 110
Stat. at 3009-597 (repealing a provision permtting a waiver of
i nadm ssibility under section 212(c) of the Act, 8 U S.C. § 1182(c)
(1994)); 321, 110 Stat. at 3009-627 (codified as section 101(a)(43)
of the Act and expanding the definition of an aggravated fel ony).

We note further that Congress added grounds of deportability for
“Crimes of Domestic Violence, Stal king, or Violation of Protection
Order, Crinmes Against Children.” ITRIRA § 350, 110 Stat. at
3009-586 (codified as section 237(a)(2)(E) of the Act). Section
237(a)(2)(E) (i) of the Act provides that “[a]lny alien who at any
time after entry is convicted of a crinme of domestic violence, a
crime of stalking, or a crime of child abuse, child neglect, or
child abandonnent is deportable.” The House conference report on
the 11 RIRA notes that the grounds of deportability were anended

to provide that an alien convicted of crinmes of donestic

vi ol ence, stalking, or child abuse is deportable. The
crimes of rape and sexual abuse of a mnor are el sewhere
classified as aggravated felonies . . . , thus neking

al i ens convicted of those crinmes deportable and ineligible
for nost forms of inmmgration benefits or relief from
deportation.

H R. Conf. Rep. No. 104-828, § 350, at 505-06 (1996). Congr ess’
intent, then, was to expand the definition of an aggravated fel ony
and to provide a conprehensive statutory schene to cover crines
agai nst chil dren.

In defining the term*“sexual abuse of a nminor,” we are not obliged
to adopt a federal or state statutory provision. The Attorney
Ceneral is charged with the adm nistration and enforcenent of the
Act, and she has delegated to this Board the interpretation of the
definition of an aggravated felony as it arises in proceedi hgs such
as these. Section 103(a)(1l) of the Act, 8 U S.C. 8§ 1103(a)(1)
(Supp. Il 1996); 8 CF.R § 3.1 (1999). In anmending the aggravated
felony definition to include sexual abuse of a minor, Congress did
not use the phrase “an offense described in section” and then
designate a definition found in the federal statute, as it did
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el sewhere in section 101(a)(43) of the Act,? or nane an offense and
then, in parentheses, state “as described in” or “as defined in" a
federal statute.? \Where Congress includes particular |anguage in
one section but omits it fromanother, it is presuned that Congress
acted intentionally and purposefully. INS v. Cardoza-Fonseca,
supra, at 432

We recogni ze, however, that renoval proceedings are a function of
federal |aw. See Wlson v. INS, 43 F.3d 211 (5th Cir.), cert
denied, 516 U S. 811 (1995), and cases cited therein. In
deternmi ni ng whet her a specific offense falls within a classification
described in deportation or renopval provisions in the Act, we have
| ooked to a federal definition. See Mtter of L-G, Interim
Deci sion 3254 (BI A 1995) (using a federal definition to determ ne
whether a crine is a felony within the meaning of 18 U S.C.
8§ 924(c)(2)(1994), and is therefore an aggravated felony under
section 101(a)(43)(B) of the Act); Matter of Mnrique, Interim
Deci sion 3250 (BIA 1995) (requiring conparison of the terns of
i ndi vidual state laws with those in 18 U. S.C. § 3607(a) (1988) in
det ermi ni ng whet her a conviction has been expunged), superseded by
Matter of Roldan, Interim Decision 3377 (BIA 1999); Matter of
Barrett, 20 I&N Dec. 171 (BIA 1990); see also Taylor v. United
States, 495 U. S. 575 (1990) (holding that a state conviction for
burglary constitutes such an of fense under 18 U. S.C. § 924(e) when
the offense's statutory definition substantially corresponds to the
generic federal definition).

The term*“sexual abuse of a child” is definedin 18 U.S.C. 8§ 2242,
2243, 2246, and 3509(a) (1994). Under 18 U.S.C. 8§ 2242 and 2243,
the crimes of “sexual abuse” and “sexual abuse of a m nor or ward”
require a sexual act, a conponent of which, according to 18 U. S.C
§ 2246, is contact. The Texas statute under which the respondent
was convi cted does not involve contact and thus does not fall within
this definition. The rights of child victims and child w tnesses
in the context of federal proceedings are delineated in 18 U S.C

1 See sections 101(a)(43)(D), (B), (H, (1), (J), (K(ii), (iii),
(L), (N, (O, (P) of the Act.

2 See sections 101(a)(43)(B), (C, (F) of the Act.
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§ 3509(a). That statute defines “sexual abuse” as “the enpl oyment,
use, persuasion, inducenent, enticenent, or coercion of a child to
engage in, or assist another person to engage in, sexually explicit
conduct or the rape, nolestation, prostitution, or other form of
sexual exploitation of <children, or incest wth children.”
18 U S.C & 3509(a)(8). Sexual ly explicit conduct includes
| asci vi ous exhibition of the genitals or pubic area of a person or
animal. 18 U.S.C. 8 3509(a)(9)(D). The Texas statute can be fairly
construed to fall within this definition.

We find the definition of sexual abuse in 18 U S. C. 8§ 3509(a)(8)
to be a useful identification of the forns of sexual abuse. Thi s
statute enconpasses those crines that can reasonably be consi dered

sexual abuse of a mnor. The term “sexual abuse” is comonly
defined as “[i]llegal sex acts performed against a mnor by a
parent, guardian, relative, or acquai ntance.” Blacks LawDictionary
1375 (6th ed. 1990). Abuse is defined in relevant part as physica

or mental maltreatnent. This definition suggests that the conmon

usage of the termincludes a broad range of maltreat ment of a sexua
nature, and it does not indicate that contact is alimting factor

We note that in including child abuse as a ground of renobval in
section 237(a)(2)(E) (i) of the Act, Congress |likew se did not refer
to a particular statutory definition, although in the sanme section
it did designate a statutory definition for the term “crime of
donestic violence.” By its comon usage, “child abuse” enconpasses
actions or inactions that al so do not require physical contact. See
Bl acks Law Dictionary, supra, at 239 (defining child abuse as “[a]ny
formof cruelty to a child s physical, noral or nental well-being”).
We recognize also that states categorize and define sex crines
against children in many different ways and find that 18 U S. C
8§ 3509(a) better captures this broad spectrum of sexually abusive
behavior. The definition set forth in 18 U S.C. 8§ 2242, 2243, and
2246 is, in our view, too restrictive to enconpass the nunerous
state crinmes that can be viewed as sexual abuse and the diverse
types of conduct that would fit within the termas it conmonly is
used.

That definition is also not consistent with Congress’ intent to
renove aliens who are sexually abusive toward children and to bar
themfromany relief. Congress did not direct that crimes of sexua
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abuse be limted to crimes requiring contact as an elenent, and we
do not interpret the termin that manner. Because Congress intended
to provide in the Act a conprehensive scheme to cover crimes agai nst
children, we view the definition found at 18 U. S.C. § 3509(a) to be
a nore conplete interpretation of the term“sexual abuse of a m nor”
as it comonly is wused, and therefore to be a reasonable
interpretation of that term W are not adopting this statute as a
definitive standard or definition but invoke it as a guide in
i dentifying the types of crines we would consi der to be sexual abuse
of a m nor.

Turning to the conviction at issue, we note that the crine of
i ndecency with a child by exposure under section 21.11(a)(2) of the
Texas Penal Code Annotated requires a high degree of nenta
culpability. The perpetrator nmust act both with the know edge t hat
he is exposing hinmself to a child and with the intent to arouse.
There is, however, an affirnmative defense for perpetrators whose age
is within 3 years of the age of the child and who do not use force
or duress. The severity of the penalty for a conviction under the
statute denmponstrates that Texas considers the crime to be serious.
This respondent received the nmaxinum sentence of 10 years’
i mpri sonment . In consideration of these factors, we find that
i ndecent exposure in the presence of a child by one intent on sexua
arousal is clearly sexual abuse of a mnor within the neaning of
section 101(a)(43)(A) of the Act.

V. CRIME OF VI OLENCE

The Service al so argues that the offense of indecency with a child
by exposure satisfies the definition of a crinme of violence and is
therefore an aggravated felony under section 101(a)(43)(F) of the
Act. Because we find that the crine falls within the definition of
sexual abuse of a minor under section 101(a)(43)(A) of the Act, we
need not reach this issue. Accordingly, the Service's appeal will
be sust ai ned.
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V.  CONCLUSI ON

ORDER: The appeal of the Immgration and Naturalization Service
i s sustained.

FURTHER ORDER: The Inmm gration Judge’ s decision is vacated, and
the record is remanded to the Immigration Judge for further
proceedi ngs consistent with the foregoing opinion and for the entry
of a new deci si on.

DI SSENTING OPI NI ON: Lauri Steven Filppu, Board Menber, in which
David B. Holmes, Gustavo D. Villageliu, and Anthony C. Mbscat o,
Board Menbers, joined

I respectfully dissent.

The respondent, a |awful permanent resident since 1982, was
sentenced to a maxi mum 10 years’ inprisonnent for his 1993 Texas
conviction of indecency with a child by exposure. The record of
conviction discloses very little about the respondent’s actual
crimnal conduct, although it is not unreasonabl e to assune that the
sentenci ng court believed the conduct to be serious in |ight of the
10-year sentence.

The question before us, however, is not the seriousness of the
conduct . It is whether the respondent has been convicted of an
aggravated felony and thus is subject to renmpval under section
237(a)(2)(A) (iii) of the I'mmigration and Nationality Act, 8 U S.C.
§ 1227(a)(2)(A) (iii) (Supp. Il 1996). Section 101(a)(43)(A) of the
Act, 8 U.S.C. § 1101(a)(43)(A) (Supp. Il 1996), states that the term
“aggravated felony” nmeans “nurder, rape, or sexual abuse of a
mnor,” without reference to the Iength of the sentence i nposed.
Unl i ke several other subparagraphs of section 101(a)(43), which
require certain mninmum sentences in order for crinmes to be deened
aggravated felonies, the “sexual abuse of a mnor” amunts to an
aggravated felony even if the perpetrator is given a very short
sentence or no sentence at all
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Congress, nmoreover, has not specifically directed us to enpl oy any
particul ar federal statute in construing the neaning or scope of the
phrase “sexual abuse of a mnor.” The mmjority opinion and the
di ssenti ng opi ni on of Board Menmber Guendel sberger woul d nonet hel ess
link this phrase to specific provisions within the federal crimna
code. Each opinion offers strong support for its position and, in
my view, represents a reasonabl e approach to the interpretation of
the phrase in question. But if Congress had wanted one or the other
of these federal crimnal |aw provisions to control our assessment,
it woul d have been a sinple matter to i nclude the appropriate cross-
reference, as Congress actually did in several of the other
subpar agr aphs of the aggravated fel ony definition.

| agree that an exam nation of relevant federal crimnal law is
i mportant in our application of this phrase. The absence of a
specific cross-reference to a federal statute, however, suggests
that Congress may also have wanted us to take into account the
various approaches the states have adopted in dealing with sexua

crinmes committed against mnors. This is the first time we are
addressing the nmeaning of this phrase in the context of a decision
designated as a precedent. G ven this overall context, | am

unconfortabl e adopti ng today either of the two definitive positions
offered by the mpjority and by the dissenting opinion of Board
Menber Guendel sberger.

In addition, | would prefer to be addressing actual cases before
decl aring that convictions under certain portions of the conpeting
statutory provisions necessarily amunt to sexual abuse of a minor
under the mejority’ s approach, or fall outside that category under
the dissent’s approach. For exanple, | understand that the use of
a child to assist another in the |ascivious exhibition of the pubic
area of an ani mal necessarily ampbunts to an aggravated fel ony under
the mpjority’'s interpretation. See 18 U S.C. 88 3509(a)(8), (9)(D)
(1994). On the other hand, the dissent’s approach woul d adopt the
narrowest federal test, possibly excluding egregi ous conduct covered
by state statutes absent actual prohibited sexual contact. See
18 U.S. C. 88 2241-2246 (1994).

I do not find that we are necessarily constrai ned to adopt one or

the other of these approaches inits entirety. | would | ook to both
sets of provisions for guidance, but not be constrained by the

10
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precise ternms of either. Congress, it appears, has left us nuch
roomto define the contours of what amounts to the “sexual abuse of
amnor.” | amill at ease providing a conprehensive answer in our

first effort to grapple with the question.

The record of conviction in this case charged that the respondent
did “knowingly and intentionally expose his genitals to . . . a
child younger than 17 years and not then and there the spouse of the
def endant, knowi ng that the conpl ai nant was present, with the intent
to arouse and gratify the sexual desire of the defendant.” The
i ndi ctment tracked section 21.11(a)(2) of the Texas Penal Code
Annot ated, indecency with a child, which makes it a felony if a
person “with a child younger than 17 years and not his spouse,
exposes his anus or any part of his genitals, knowing the child is
present, with intent to arouse or gratify the sexual desire of any
person.”

The Texas statute quite obviously addresses i nproper and of fensi ve
behavior. It alsois not difficult to inagi ne some conduct falling
under this statute that mght come within a conmopn sense notion of
“sexual abuse of a mnor.” But, in the end, it is the offense as
described by the terns of the statute that controls. Inportantly,
it is not clear to ne that Congress intended to include within the
scope of this phrase all sexual activity taking place with a m nor
present. And, as the title of the Texas statute suggests, the
essential conduct that is crimnalized seens nost aptly described as
sexual indecency in the presence of a mnor, rather than sexua
abuse of the mnor.!?

| findthistobeadifficult case in many respects. Neverthel ess,
inthe absence of sone additional aggravating statutory factor, such
as the sexual contact required in section 21.11(a)(1) of the Texas
Penal Code Annotated, | agree wth the Imrigration Judge’s
conclusion that section 21.11(a)(2) should not be found to describe

1 Both the result and much of the reasoning in United States v.
Baron-Medina, _ F.3d ___, 1999 W 626876 (9th Cir. 1999), are
consistent with the foregoing approach to the statute. It is not
apparent to ne that Congress intended every crime with a sexua
conponent involving a mnor to constitute sexual abuse of a m nor

11
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“sexual abuse of a minor.” Accordingly, | would disniss the appeal.

DI SSENTI NG OPI Nl ON: John Guendel sberger, in which Paul W Schni dt,
Chai rman; Fred W Vacca and Lory Di ana Rosenberg, Board Menbers,
j oi ned

| respectfully dissent.

The issue in this case is whether the respondent’s conviction for
i ndecency with a child by exposure pursuant to section 21.11(a)(2)
of the Texas Penal Code Annotated constitutes “sexual abuse of a
mnor” and thus is an aggravated felony pursuant to section
101(a)(43)(A) of the Immigration and Nationality Act, 8 U S.C
§ 1101(a)(43)(A) (Supp. Il 1996). The Immigration Judge deterni ned
that the respondent was not convicted of “sexual abuse of a mnor.”
| agree with the Inmgration Judge and would affirm her decision
ordering term nation of these proceedings. As discussed bel ow, her
decision is supported by well-accepted principles of statutory
construction, legislative history, and the need for wuniform
application of the immgration law to convictions under various
state | aws.

In determning whether a specific offense falls wthin a
classification described in deportation provisions under the Act, we
ook to a federal definition. Matter of L-G, Interim Decision
3254 (BIA 1995) (holding that a federal definition applies in
determ ning whether a state drug offense qualifies as a “fel ony”
under 18 U.S.C. § 924(c)(2) (1994)); see also Taylor v. United
States, 495 U. S. 575 (1990) (looking to a generic federal definition
under 18 U.S.C. § 924(e) for a burglary offense). | therefore agree
with the majority that, in defining the terns of the | aw pertaining
to renpval and deportation, we should | ook for guidance to a federal
definition, when avail able. Such an approach achieves uniform
results in situations where reliance upon fundanentally different
state law definitions would |l ead to a patchwork inmm gration | aw.

12
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I disagree, however, with the majority’s determ nation that the
appropriate reference point in federal |aw for defining "sexual
abuse of a mnor” in this case is 18 U S.C. § 3509 (1994). That
section is a social welfare provision affording protection to

children in a wide variety of situations. We are not here
construing a law affording rights, but are determ ning the extent to
which a conviction will be treated as an aggravated felony for

purposes of imm gration |law. Such a classification renders an alien
renovabl e, elimnates nearly all forms of relief fromrenoval, and
perpetually bars reentry. G ven the grave consequences of such a
determ nation, including separation from famly and other ties to
this country, the nore appropriate reference point is the federal
crimnal |law definition of “sexual abuse of a mnor.” See Sexual
Abuse Act of 1986, Pub. L. No. 99-646, 100 Stat. 3620 (codified at
18 U. S.C. 88 2241-2246 (1994)).

The federal crimnal code defines “sexual abuse of a mnor” to
i nclude “knowi ngly engag[ing] in a sexual act” wth a mnor.
18 U. S. C. 88 2241(c) (“aggravated sexual abuse” of a minor), 2243(a)
(“sexual abuse of a minor”). The term“sexual act” is specifically
defined to require contact, penetration, or touching of the
genitalia, not through the clothing, of another person.?

1 The term “sexual act” is defined as foll ows:

(A) contact between the penis and the vulva or the penis
and the anus, . . . however slight; (B) contact between
the mouth and the penis, the nouth and the vulva, or the
nout h and t he anus; (C) the penetration, however slight,
of the anal or genital opening of another by a hand or
finger or by any object, with an intent to abuse,
hum |iate, harass, degrade, or arouse or gratify the
sexual desire of any person; or (D) the intentional
touchi ng, not through the clothing, of the genitalia of
anot her person who has not attained the age of 16 years
with an intent to abuse, humliate, harass, degrade, or
arouse or gratify the sexual desire of any person.

18 U.S.C. § 2246(2).

13
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The federal code al so crimnalizes a knowi hg engagenent in “abusive

sexual contact” with a mnor. See 18 U.S.C. § 2244(a). “ Sexual
contact” is defined to include “the intentional touching, either
directly or through the clothing, of the genitalia, anus, groin,
breast, inner thigh, or buttocks of any person with an intent to

abuse, huniliate, harass, degrade, or arouse or gratify the sexual
desire of any person.” 18 U.S.C. § 2246(3).

The federal crimnal |aw definition of “sexual abuse of a ninor”
is consistent with the crinmnal |aw provisions in a number of the
states that have explicitly crinmnalized “sexual abuse” or “child
sexual abuse.” Anong the relatively few states that have used this
term nol ogy for classifying sexual offenses, npbst require a sexual
act or sexual contact as an essential element of the offense.
Not abl y, when the | aw contains a definition of “sexual abuse,” there
generally is a separate provision crimnalizing noncontact offenses
such as indecent exposure.

Al abama | aw, for example, closely tracks the federal definition.
Sexual abuse in the first degree is defined in ternms of sexual
contact with a child who is |less than 12 years ol d, whereas sexual
abuse in the second degree is defined in terns of sexual contact by
one age 19 or older with a child between the ages of 12 and 16.
Ala. Code 88 13A-6-66, 13A-6-67 (1998). Al abama crimnalizes
i ndecent exposure in a provision separate fromthose crimnalizing
sexual abuse. See Ala. Code § 13A-6-68 (1998); see also Al aska
Stat. § 11.41.434 (Mchie 1962-1999); |daho Code § 18-1506 (1999);
Ariz. Rev. Stat. Ann. § 13-1404 (West 1998); Ark. Code Ann.
8§ 5-14-108 (M chie 1987-1997).

The dichotony between sexual offenses involving explicit sexual
acts or contact and noncontact offenses also is reflected in the
| aws of those states that use term nol ogy other than “sexual abuse”
in classifying sexual offenses. The Texas statute at issue in this
case mmkes such a distinction. Compare Tex. Penal Code Ann.
§ 21.11(a)(1) (covering contact offenses) with Tex. Penal Code Ann.
8§ 21.11(a)(2) (covering exposure offenses). The respondent was
convi cted under section 21.11(a)(2) of indecent exposure, a less
serious of fense than a contact of fense under section 21.11(a)(1) of
the Texas statute. See Tex. Penal Code Ann. 8§ 21.11(c) (designating
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a section 21.11(a)(1l) offense as a second degree felony and a
section 21.11(a)(2) offense as a third degree felony).

The majority selects the definition in 18 U.S.C. § 3509 over the
nore stringent requirenents of 18 U S.C. 8§ 2243 because it divines
an intent on the part of Congress, through the Illegal Inmmgration
Reform and | mmi grant Responsibility Act of 1996, Div. C of Pub. L
No. 104-208, 110 Stat. 3009-546 (“IIRIRA"), to expand the range of
crimes considered aggravated felonies. Therefore, the mpjority
reasons, it can be presuned that Congress intended the nore
expansi ve definition of sexual abuse of a minor. The non sequitur
in this reasoning is apparent. Both definitions expand the
categories of aggravated felonies. The critical question, however,
is whether 18 U S.C. 8§ 2243 or 18 U.S.C. 8§ 3509 is the nore
appropriate reference point in defining the coverage of the new
aggravated fel ony ground. That question can only be answered by
exam ning the provisions of section 101(a)(43)(A) of the Act and
determning how they fit into the general schene of renpval
provisions in the Act. See K Mart Corp. v. Cartier, Inc., 486 U. S.
281, 291 (1988) (stating that the |anguage of a statute should be
construed with regard to the wordi ng and design of the statute as a
whol e) .

An inportant indication of the intended scope of the “sexual abuse
of a mnor” provision is its placenent at the head of the list of
of fenses classified as aggravated felonies. Wiile not all of the
aggravated felony provisions of section 101(a)(43) of the Act are
extrenely serious crines, the nost grievous offenses, nurder and
rape, have been placed in subparagraph (A). The decision by
Congress to place “sexual abuse of a mnor” in section
101(a)(43)(A), alongside nmurder and rape, suggests that it was
focusi ng on the npost egregi ous of fenses. O fenses involving sexual
touching of, or contact with, a mnor fit into this category.
Lesser offenses, such as indecent exposure, do not have the same
gravity as nurder, rape, and sexual contact with a child.

The intended scope of “sexual abuse of a mnor” in section
101(a) (43)(A) nust also be assessed in light of the coverage of the
ot her aggravated felony categories. Offenses involving child
por nogr aphy, for exanple, are specifically designated as aggravat ed
felonies by section 101(a)(43)(1) of the Act. These offenses

15



I nteri mDecision #3411

i nclude the enploynment or use of nminors to engage i n pornography or
the knowing receipt or distribution of child pornography. See
18 U. S. C. 88 2251-2252 (1994). OO fenses against children involving
violence or the threat of violence also are covered by a separate
provision in the aggravated felony grounds. See section
101(a) (43)(F) of the Act (any crime of violence as defined in
18 U.S.C. §8 16 for which the term of inprisonment is at |east
1 year). This provision covers a conviction for the attenpted
sexual abuse of a child, United States v. Reyes-Castro, 13 F.3d 377
(10th Cir. 1993), as well as attenpted |l ewd assault, Ranmsey v. INS,
55 F.3d 580 (11th Cir. 1995), and statutory rape, Mtter of B-
InterimDecision 3270 (BIA 1996). To the extent that an indecent
exposure of fense were to invol ve duress, force, or threat against a
child victim it could be a crine of violence and thus an aggravat ed
fel ony under section 101(a)(43)(F). The crine of violence and child
por nogr aphy aggravated felony provisions are applied in conformty
with the federal descriptions of such offenses in Title 18 of the
United States Code. Li kewi se, section 101(a)(43)(A) should be
applied in a manner consistent with the federal crimnal |[|aw
definition of “sexual abuse of a mnor” that is set forth at
18 U.S.C. 88 2241-2246.

A further indication of the intended scope of the term “sexua
abuse of a mnor” is that at the sanme tine Congress added this
ground as an aggravated felony, it enacted a new ground of renpva
pertaining to crinmes against children, which covers any “crine of
child abuse, child neglect, or child abandonnent.” See |1 RIRA
8§ 350, 110 Stat. at 3009-639 (codified at section 237(a)(2)(E) of
the Act, 8 U.S.C. § 1227(a)(2)(E) (Supp. Il 1996)). The term“child
abuse” in this new ground of renoval appears to cover all fornms of
i ndecency and exploitation of a child, including such acts as
del i berate i ndecent exposure.? An alien may be renovable for such
conduct, but wmy invoke renedial relief such as asylum and
cancel l ati on of renoval .

2 This provision was inapplicable in the instant case because
Congress limted its application to convictions occurring after the
date of enactment of the IR RA
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The legislative history of the IIRIRA also contains conpelling
evi dence t hat Congress understood the term*®“sexual abuse of a m nor”
to include only the npst serious categories of sexual offenses. The
House version of the IIRIRA listed “child sexual abuse” anpbng the
of fenses included in a proposed new section 241(a)(2)(E) of the Act.
See H. R 2202, 104th Cong. § 218 (1996). The House bill also
proposed the addition of a new subparagraph to the crininal grounds
for deportation (now renoval) at section 241(a)(2)(F), entitled
“Crimes of Sexual Violence,” which was to provide as foll ows:

Any alien who at any time after entry is convicted of a
crime of rape, aggravated sodony, aggravated sexual abuse,
sexual abuse, abusive sexual contact, or other crine of
sexual violence is deportable.

Id. (enphasis added). Not ably, proposed section 241(a)(2)(F)
categori zed “sexual abuse” as an offense involving violence or the
threat of violence. It stands to reason that “child sexual abuse,”

as then contained in proposed section 241(a)(2)(E) of the Act, also
was directed to crinmes involving sexual violence.

I nst ead of enacting a renoval ground at section 241(a)(2)(F) of the
Act, though, the House recognized that such serious offenses were
already covered by various provisions in the aggravated felony
definition contained in the Senate version of the bill and deferred
to the Senate version. See H R Conf. Rep. No. 104-828, at 494-95,
505-06 (1996), reprinted in 1996 U.S.C. C. A N. 546, 627, 639-40. At
the sanme tinme that proposed section 241(a)(2)(F) was deleted from
t he House version of the bill, the “child sexual abuse” provision
was renoved from what is now section 237(a)(2)(E) of the Act.

Sexual offenses involving mnors cover a wide range of activity,
i ncl udi ng rape, sodomy, masturbation, and other forms of explicit
sexual activity, indecent exposure, production of child pornography,
as well as other forns of sexual exploitation of children. As the
| egislative history indicates, Congress was aware of the w de range
of offenses constituting child abuse and child sexual abuse. In
choosing its terns, Congress also was aware that the federal
crimnal |aw and a nunber of state | aws enpl oyi ng the “sexual abuse
of a mnor” definitionlimt the range of offenses covered to those
i nvol vi ng sexual acts or sexual contact, and do not include within
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their scope indecent exposure. Not ably, the Moddel Penal Code
cl assifies indecent exposure as a ni sdeneanor. See Mddel Penal Code
§ 213.5 (1974) (providing that indecent exposure is comitted when
“for the purpose of arousing or gratifying sexual desire of hinself
or of any person other than his spouse, [a person] exposes his
genital s under circunstances i n which he knows his conduct is likely
to cause affront or alarni).

G ven this background, had Congress intended to include indecent
exposure and ot her noncontact offenses under the term*“sexual abuse
of a mnor,” it would have explicitly so stated in the terns of the
Act. Congress could easily have done so with an explicit reference
to the definition in 18 U S.C. § 3509. See, e.g., such explicit
references to other statutory provisions in other subparagraphs of
section 101(a)(43) of the Act. Alternatively, Congress could have
used ot her terns, such as “lewd or |ascivious conduct with a child,”
to cover offenses including indecent exposure.

Rel yi ng upon what it characterizes as a generally restrictive
intent in the IIRIRA, the mpjority resolves doubts as to the
i ntended scope of the provision at issue by selecting the approach
that sweeps nost broadly in effectuating renoval and liniting
relief. Such an expansive reading, the majority reasons, wll best
advance the general intent of Congress to renove crimnal aliens.
This approach, however, conpletely ignores the principle that
anbiguities in statutory interpretation nmust be resolved through
reasonabl e interpretations in favor of the alien. See Fong Haw Tan
v. Phelan, 333 U.S. 6, 10 (1948) (noting that “[w]e resolve the
doubts in favor of that construction [generous to the alien] because
deportation is a drastic neasure and at times the equival ent of
bani shment or exile”). Even in a case in which a |ess generous
reading “mght find support in logic,” we should “not assune that
Congress neant to trench on . . . freedom beyond that which is
requi red by the narrowest of several possible nmeanings of the words
used.” Id.; see also INS v. Cardoza-Fonseca, 480 U.S. 421, 449
(1987) (noting the “longstanding principle of construing any
lingering anbiguities in deportation statutes in favor of the
alien”); INS v. Errico, 385 U S. 214, 225 (1966) (holding that
doubts regarding the correct construction of a statute affording
relief from deportation should be resolved in the alien’s favor);
Matter of Tiwari, 19 |1&N Dec. 875, 881 (BIA 1989).
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I agree with the dissenting opinion of Board Menber Fil ppu i nsof ar
as it concludes that there are some types of “indecent” sexua
activity, including the i ndecent exposure crimnalized by the Texas
statute, which do not ampunt to “sexual abuse” of a mnor. | reach
that conclusion, however, based on the federal crimnal |aw
definition of the term selected by Congress.® \When we have the
choice of a reasonabl e approach to defining an aggravated felony
provi si on, and Congress has not indicated which of the reasonable
approaches it prefers, we are constrained to apply that which | east
i npi nges upon the availability of relief fromrenoval. W cannot

8 In United States v. Baron-Medina, __ F.3d __, 1999 W 626876
(9th Cir. 1999), the court held that a conviction under section
288(a) of the California Penal Code for “lewd or |ascivious acts”
with a child under age 14 woul d be a conviction for “sexual abuse of
a minor” under section 101(a)(43)(A) of the Act. In so holding, the
court rejected suggestions that it should consult the federal sexua
abuse laws in Title 18 of the United States Code for guidance in
determining the scope of the term “sexual abuse of a mnor.”
Not ably, the California statute before the court in Baron-Medina
required proof of a “lewd or lascivious act . . . upon or with the
body, or any part or nenber thereof, of a child under the age of 14
years, with the intent of arousing, appealing to, or gratifying the
| ust or passions or sexual desires of such person or of such child.”
Cal. Penal Code § 288(a) (West 187) (enphasis added). The court
found it obvious that such an offense would be within the “common,
everyday meaning[]” of sexual abuse of a mnor. United States v.
Bar on- Medi na, supra, at *6. The instant case, however, involves
conduct not covered by section 288(a) of the California Penal Code,
and not so easily resolved by resort to a conmon, everyday neani ng.
As indicated by the split decision in this case, reasonabl e persons
may di sagree as to whether an exposure of fense i nvol ving no touching
or contact is “sexual abuse of a mnor.” In resolving the nore
difficult question presented by the statute at issue in this case,
the definition of “sexual abuse of a minor” in the federal crininal
law, as well as the legislative history referred to above, shoul d be
rel evant and indispensable in determ ning whether the offense
constitutes an aggravated felony within the neaning of section
101(a) (43) (A
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sinmply followour inclinations, on a case-by-case basis, as to which
crimes we will find sufficiently repugnant to treat as aggravated
fel onies.

The classification of a crine as an aggravated fel ony occasions
severe consequences, barring a respondent fromrelief fromrenova
Wit hout regard to equities such as |l engthy residence or famly ties
in this country. In this case, section 101(a)(43)(A) of the Act
shoul d be construed with reference to 18 U S.C. 88 2241-2246 in
answering the question whether contact ought to be an essential
el enment of the offense. W overstep our bounds as an admi nistrative
agency in noving to a nore restrictive approach in the absence of a
clear directive fromCongress that it intended such a broad readi ng.

For the reasons stated above, the respondent’s conviction for
i ndecent exposure under the Texas statute is not a conviction for
“sexual abuse of a minor” under section 101(a)(43)(A) of the Act.
I would therefore affirm the order of the Imrigration Judge and
di sm ss the Service's appeal .*

4 On appeal, the Service asserts that the respondent’s conviction
was for a crinme of violence and, therefore, is an aggravated fel ony
under section 101(a)(43)(F). The Service did not raise this issue
before the Immgration Judge; nor did the Service afford the
respondent notice or an opportunity to be heard on this issue
Under these circumstances, the “crime of violence” issue has not
been properly raised and preserved for appeal. See Xiong v. INS
173 F.3d 601 (7th Cir. 1999) (holding that due process would be
vi ol ated were the court to uphold the deportation order on a ground
that was not presented to the Inmmgration Judge).
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